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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter.  Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why.  Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued.  

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter.  (Pursuant to Local Rule 3.43(2).)   

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY ZOOM, PROVIDED 

THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER 

ABOVE. 

Zoom link- 

https://contracosta-courts-

ca.zoomgov.com/j/1617944321?pwd=aUlJaUhObTd2cE4xUlc2d0VQLzVPUT09 

Meeting ID: 161 794 4321 

Passcode: 135787 

 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-02202 
CASE NAME:  RICARDO ROSALES, JR. VS. JPMORGAN CHASE BANK, N.A., A BUSINESS ENTITY 
 *HEARING ON MOTION IN RE:  PRELIMINARY INJUNCTION FILED BY PLAINTIFF  
FILED BY:  
*TENTATIVE RULING:* 
 
Plaintiff’s unopposed motion for a preliminary injunction is granted. Plaintiff has shown the threat of 
irreparable injury, in the form of the loss of a unique parcel of real property. Further, after carefully 
reviewing plaintiff’s evidence, and considering both the likelihood that plaintiff will prevail on the 
merits and the relative interim harm to both sides, the Court finds that a preliminary injunction is an 
appropriate remedy. 
 

https://contracosta-courts-ca.zoomgov.com/j/1617944321?pwd=aUlJaUhObTd2cE4xUlc2d0VQLzVPUT09
https://contracosta-courts-ca.zoomgov.com/j/1617944321?pwd=aUlJaUhObTd2cE4xUlc2d0VQLzVPUT09
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This relief is conditioned on plaintiff posting an undertaking in the sum of $1,000, on or before April 6, 
2023.  (See, Oiye v. Fox (2012) 211 Cal.App.4th 1036, 1062 [no error in setting undertaking at $ 1,000 
where “[d]efendant made no evidentiary showing of his likely damages in the event the preliminary 
injunction is later determined to have been wrongfully issued”].) 
 

 

  

    

2. 9:00 AM CASE NUMBER:  C22-02286 
CASE NAME:  LUIS ALVARADO AGUILAR VS. LAURA KREIDLER 
 *HEARING ON MINOR'S COMPROMISE  RE LUIS A. ALVARADO AGUILAR  
FILED BY: AGUILAR, AUDELINA 
*TENTATIVE RULING:* 
 
The court approves all three petitions subject to attorney fees being reduced to 25 % or $12,500. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  C22-02286 
CASE NAME:  LUIS ALVARADO AGUILAR VS. LAURA KREIDLER 
 *HEARING ON MINOR'S COMPROMISE  RE KIMBERLY ALVARADO  
FILED BY: AGUILAR, AUDELINA 
*TENTATIVE RULING:* 
 
See Line 2.  
 

 

  

    

4. 9:00 AM CASE NUMBER:  C22-02286 
CASE NAME:  LUIS ALVARADO AGUILAR VS. LAURA KREIDLER 
 *HEARING ON MINOR'S COMPROMISE  RE LINDSEY ALVARADO AGUILAR  
FILED BY: AGUILAR, AUDELINA 
*TENTATIVE RULING:* 
 
See Line 2.  
 

 

  

    

5. 9:00 AM CASE NUMBER:  C22-02458 
CASE NAME:  KIM FISCHMAN VS. SAFEWAY INC. 
 *HEARING ON MOTION IN RE:  TO PERMIT ACTION TO BE CONTINUED BY DECEDENT'S SUCCESSOR-
IN-INTEREST  
FILED BY: CLARK, MILES 
*TENTATIVE RULING:* 
 
The court grants the Unopposed motion to permit Miles Clark, Decedent’s successor-in-interest, to 
substitute in as plaintiff. 
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6. 9:00 AM CASE NUMBER:  MSC17-01417 
CASE NAME:  THERESA DI LORETO VS.  SPECIALIZED LOAN SERVICING LLC 
 *HEARING ON MOTION IN RE:  FOR ATTORNEY'S FEES  
FILED BY: DI LORETO, THERESA A 
*TENTATIVE RULING:* 
 
Plaintiff’s motion for attorney fees is denied on two separate grounds. First, the motion is untimely. 
Second, plaintiff has failed to provide proof of the fees related to securing the preliminary injunction. 
 
While defendant ultimately prevailed in obtaining a dismissal of the action, plaintiff was initially 
successful in securing a preliminary injunction. Accordingly, plaintiff is theoretically entitled to a 
discretionary award of attorney fees pursuant to CC 2924.12(h).  
 
Plaintiff was required to file the motion within 60 days of service of the notice of entry of judgment. 
CRC 8.104(a)(1)(B). The notice was served on December 5, 2022. Service methods do not operate to 
extend the 60-day limit (CCP 1013) nor may the court grant an extension. CRC 8.104(b). Plaintiff filed 
the motion belatedly on February 7, 2023, so the motion is denied. 
 
Additionally, plaintiff provided no admissible evidence of the amount of fees expended on obtaining 
the preliminary injunction. Instead, attorney Shapero merely averred that plaintiff paid a prior 
attorney $25,000 related to the injunction. No declaration from the prior attorney, the plaintiff or 
billing statements were provided. Accordingly, the motion fails for a lack of admissible evidence. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC20-01955 
CASE NAME:  MORTAZAVI VS KVITKO 
 HEARING ON SUMMARY MOTION    
FILED BY: KVITKO, DANIEL 
*TENTATIVE RULING:* 
 
Before the Court is a motion for summary judgment, or in the alternative, summary adjudication filed 

by defendant Sam Kvitko. For the reasons set forth, the motion for summary judgment is denied, and 

the alternative motion for summary adjudication is also denied. 

Background 

Plaintiff's first amended complaint alleges that on June 25, 2020, she was riding a bicycle in a bike 

lane on Moraga Way when she was struck by a motor vehicle driven by defendant Daniel Kvitko. 

(UMF Nos. 1, 4.) She alleges she was severely injured in the collision, and defendant Daniel Kvitko fled 

the scene of the accident. (First Am. Compl. ("FAC") ¶¶ 6-8.) The FAC alleges a single cause of action 

for negligence and seeks exemplary damages based on the "despicable" conduct of defendant Daniel 

Kvitko fleeing the scene of the accident. (FAC ¶¶ 11, 12 and prayer for relief.)  
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In addition to suing Daniel Kvitko, Plaintiff sued Sam Kvitko. Sam Kvitko moves for summary 

judgment, or alternatively, for summary adjudication of the negligence cause of action and/or of the 

claim for exemplary damages. The motion is unopposed. 

Legal Standards for Ruling on Defendant's Motion for Summary Judgment 

Under Code of Civil Procedure section 437c(c), a motion for summary judgment "shall be granted if all 

the papers submitted show that there is no triable issue as to any material fact and that the moving 

party is entitled to judgment as a matter of law." (Code Civ. Proc. § 437c(c).) When a defendant 

moves for summary judgment, the defendant bears the burden of producing evidence that plaintiff 

cannot prove one or more essential elements of plaintiff's claim or that there is a complete defense 

to the claim. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850, 855 ["The defendant may, 

but need not, present evidence that conclusively negates an element of the plaintiff's cause of action. 

The defendant may also present evidence that the plaintiff does not possess, and cannot reasonably 

obtain, needed evidence--as through admissions by the plaintiff following extensive discovery to the 

effect that he has discovered nothing."]; Code Civ. Proc. § 437c(p)(2).)  

Motions for summary adjudication under Code of Civil Procedure section 437c(f)(1) "are 'procedurally 

identical' to summary judgment motions.' [Citation.]" (Duffey v. Tender Heart Home Care Agency, LLC 

(2019) 31 Cal.App.5th 232, 240-241 [quoting Serri v. Santa Clara University (2014) 226 Cal.App.4th 

830, 859–860].) A motion for summary adjudication under Code of Civil Procedure section 437c(f)(1) 

can only be granted "if it completely disposes of a cause of action, an affirmative defense, a claim for 

damages, or an issue of duty." (Code Civ. Proc. § 437c(f)(1).) (See also Nazir v. United Airlines, Inc. 

(2009) 178 Cal.App.4th 243, 251 ("Nazir").) 

Generally, a defendant has met its burden "if that party has shown that one or more elements of the 

cause of action, even if not separately pleaded, cannot be established, or that there is a complete 

defense to that cause of action." (Code Civ. Proc. § 437c(p)(2).) Once the defendant has met this 

initial burden, the burden shifts to the plaintiff to produce admissible evidence showing that a triable 

issue exists. (Advent, Inc. v. National Union Fire Ins. Co. of Pittsburgh, PA (2016) 6 Cal.App.5th 443, 

453; Code Civ. Proc. § 437c(p)(2).)  

"Courts deciding motions for summary judgment or summary adjudication may not weigh the 

evidence but must instead view it in the light most favorable to the opposing party and draw all 

reasonable inferences in favor of that party. [Citations omitted.]" (Weiss v. People ex rel. Dept. of 

Transportation (2020) 9 Cal.5th 840, 864.) Declarations and other evidence offered in support of a 

motion for summary judgment are strictly construed, while declarations and evidence offered in 

opposition to the motion are liberally construed. (D’Amico v. Bd. of Medical Examiners (1974) 11 

Cal.3d 1, 20; Johnson v. American Standard (2008) 43 Cal.4th 56, 64.)  

Even though unopposed, the Court independently reviews a motion for summary judgment to 

determine whether the motion demonstrates by admissible evidence that there is no triable issue of 
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material fact, and that the moving party is entitled to judgment as a matter of law. (Code Civ. Proc. § 

437c(c); Duffey v. Tender Heart Home Care Agency, LLC (2019) 31 Cal.App.5th 232, 241.) The issues to 

be considered on a motion for summary judgment are defined by the pleadings. (Doe v. Good 

Samaritan Hospital (2018) 23 Cal.App.5th 653, 661 [issues considered on summary judgment are 

"defined by the pleadings"]; Teselle v. McLoughlin (2009) 173 Cal.App.4th 156, 161 ["The complaint 

measures the materiality of the facts tendered in a defendant's challenge to the plaintiff's cause of 

action.,” quoting FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 381.) It is the 

moving party's burden "to establish a complete defense or otherwise show that there [is] no factual 

basis for relief on any theory presented" by Plaintiff. (Doe v. Good Samaritan Hospital, supra, 23 

Cal.App.5th at 662 [citing Eriksson v. Nunnink (2011) 191 Cal.App.4th 826, 848].)  

Analysis 

The motion is supported by a Separate Statement listing eight undisputed material facts on "Issue 

One" which he contends demonstrate he is entitled to summary adjudication of Plaintiff's negligence 

claim. The same facts are incorporated into and the basis for the motion for summary adjudication of 

Issue Two" as to Plaintiff's claim for exemplary damages. Defendant has filed four declarations in 

support of the motion on which the motion is based. (Am. Not./Mot. p. 2, ll. 14-18.) 

The FAC alleges the accident that is the subject of the action occurred on June 25, 2020. (UMF No. 4.) 

That date is supported by the Traffic Collision Report moving party attaches to the Dineros 

Declaration. (Dineros Decl. ¶ 5 and Exh. C.) The declaration of Sam Kvitko (which is cited in the 

Separate Statement) and the declaration of Daniel Kvitko (filed in support of the motion but not cited 

in the Separate Statement) both state the date of the accident as June 26, 2020. (Sam Kvitko Decl. ¶¶ 

2, 7; Daniel Kvitko Decl. ¶ 2 [defining the "Incident" as a motor vehicle accident on June 26, 2020].)  

The declarations of Sam Kvitko and Daniel Kvitko denying Sam Kvitko was a passenger or driver or 

involved in the "incident" on June 26, 2020 do not provide evidence to meet Sam Kvitko's initial 

burden as a moving party on summary judgment. The evidence does not negate that Sam Kvitko he 

was driving or a passenger or involved in the accident on June 25, 2020 as alleged in the FAC. (UMF 

Nos. 4, 6; Sam Kvitko Decl. ¶¶ 2, 7.) This failure affects both Issue One on the negligence claim and 

Issue Two on the claim for punitive damages, which is expressly reliant on the same eight facts not 

supported by evidence negating Sam Kvitko's involvement in the accident on June 25, 2020. On these 

grounds, the motion for summary judgment, and the alternative motion for summary adjudication, 

are denied. 

The Court also notes the motion is supported by the Declaration of Anthony Urbina. (Am. Not./Mot. 

p. 2, ll. 14-18.) The declarant states that he is a Senior Examiner at the insurance company GEICO, and 

that he has attached as Exhibits A and B, respectively, the certificate of title to the vehicle involved in 

the accident that is allegedly owned by Daniel Kvitko and policy declarations pages, but no exhibits 

are attached to his declaration. That declaration also misstates the date of the accident as June 26, 
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2020. (Urbina Decl. ¶ 2 [accident "on June 26, 2020"].) 
 

  

    

8. 9:00 AM CASE NUMBER:  MSC21-02565 
CASE NAME:  SENGENDO ET AL VS ELLIOTT 
 HEARING ON SUMMARY MOTION  FILED BY ELLIOTT, PAUL D.  
FILED BY:  
*TENTATIVE RULING:* 
 
This is a dispute between neighbors in Pleasant Hill related to the existence and/or permissible use of 
an easement. Plaintiffs Emmanuel Sengendo and Juliet Kasozi (“Plaintiffs”) say that defendants Paul 
Elliott and Lisa Elliott (“Defendants”) either do not have an easement or are using any such easement 
impermissibly. Defendants have moved for summary adjudication of each of the first five causes of 
action contained in the operative first amended complaint (“1AC”), which was filed on June 21, 2022. 
The original complaint in this action was filed on December 15, 2021.  
 
The MSA makes two arguments. First, it says that because the easement at issue here is appurtenant, 
each of the first five causes of action fails as a matter of law. Second, it says that each of the first five 
causes of action is time-barred under even the lengthiest limitations period that could apply to this 
matter. Plaintiffs oppose.  
 
Legal Standard Applicable to Summary Adjudication 
 
Defendants contend that summary adjudication of each of the first five causes of action in the 1AC is 
appropriate under Code of Civil Procedure (“CCP”) section 437c(o)(1). Namely, Defendants say that 
the applicable statute(s) of limitation bar this action in its entirety and that because the disputed 
easement is appurtenant, the first five causes of action fail as a matter of law. Section 437c(p)(2) 
supplies the applicable standard here. It says: 
 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if the party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a 
complete defense to the cause of action. Once the defendant or cross-defendant has 
met that burden, the burden shifts to the plaintiff or cross-complainant to show that a 
triable issue of one or more material facts exists as to the cause of action … The plaintiff 
or cross-complainant shall not rely upon the allegations or denials of its pleadings to 
show that a triable issue of material fact exists but, instead, shall set forth the specific 
facts showing that a triable issue of material fact exists. 

 
As the party moving for summary adjudication, Defendants have the burden of persuasion to show no 
triable issue of material fact exists and thus they are entitled to judgment as a matter of law. (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if Defendants successfully meet this burden 
does the burden shift to Plaintiffs to make their own prima facie showing of the existence of a triable 
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issue of material fact. (Id.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) The Court 
must draw all reasonable inferences from the evidence in the light most favorable to the opposing 
party. (Aguilar, supra, 25 Cal.4th at p. 843.) Put another way, the Court must “consider what 
inferences favoring the opposing party a fact finder could reasonably draw from the evidence.” 
(Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 839.) 
 
The Court notes that it is well-settled that the application of the relevant statute of limitations 
ordinarily is a question of fact. (E.g., State Compensation Ins. Fund v. Super. Ct. (2010) 184 Cal.App.4th 
1124, 1132.) However, it is similarly well-settled that if the facts are undisputed and only one 
legitimate inference is capable of being drawn from those facts, the application of the statute of 
limitations can become a question of law appropriate for resolution on MSJ/MSA. (E.g., Romano v. 
Rockwell International, Inc. (1996) 14 Cal.4th 479, 487.) 
 
The Court first considers the contention that each of the first five causes of action are barred by the 
applicable statute of limitations. 
 
The Causes of Action and Applicable Statutes of Limitation 
 
The first cause of action implicated by the MSA is for quiet title. This cause of action seeks, in effect, 
to have the relevant easement (what the parties sometimes call the 2005 Easement) canceled. (See 
1AC ¶¶ 17-18.) The basis for this cancelation is not expressly stated within the first cause of action, 
but context indicates that the basis is Plaintiffs’ contention that written consent was required to 
transfer the easement, and that such consent was not obtained. (See 1AC ¶¶ 11; 14.) Defendants do 
not say expressly what statute of limitations supplies the relevant limitations period, pointing to 
several different statutes that they say could apply. However, they say that even under the most 
generous of these statutes (which provides for a five-year limitations period), the action is time-
barred. Plaintiffs similarly do not point to a specific statute that provides the limitations period. For 
purposes of deciding the MSA, the Court will proceed as though the limitations period applicable here 
is five years. (See, e.g., Salazar v. Thomas (2015) 236 Cal.App.4th 467, 476-477 [to determine 
limitations period applicable to quiet title cause of action, the Court should look to the underlying 
theory of relief. Generally, the limitations period for a quiet title cause of action is either three years 
(fraud), four years (cancelation of instruments) or five years (adverse possession)].) 
 
The second cause of action implicated by the MSA is for declaratory relief. This cause of action seeks a 
judicial declaration that the relevant easement (what the parties sometimes call the 2005 Easement 
Agreement) could not have been transferred to Defendants without written consent of the servient 
tenement (i.e., the owners of the property currently owned by Plaintiffs). (See 1AC ¶ 23.) The second 
cause of action appears entirely derivative of the first cause of action. That is, if the Court determines 
that the 2005 Easement Agreement is invalid, then the judicial declaration sought by the second 
cause of action would become nearly automatic, and if the Court does not, then there would not be a 
basis for the judicial declaration sought by the second cause of action. Defendants do not say 
expressly what statute of limitations supplies the relevant limitations period, pointing to several 
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different statutes that they say could apply. However, they say that even under the most generous of 
these statutes (which provides for a five-year limitations period), the action is time-barred. 
 
The third cause of action implicated by the MSA is for declaratory relief. This cause of action seeks a 
judicial declaration that the relevant easement (what the parties sometimes call the 2005 Easement 
Agreement) is “expired, terminated, or [has] become invalid,” because the purportedly required 
written consent was not obtained. (1AC ¶ 27.) For the same reasons described above, the third cause 
of action appears entirely derivative of the first cause of action; that is, it rests on the resolution of 
the same dispute (i.e., whether the 2005 Easement Agreement terminated because required written 
consent(s) were not obtained). Defendants do not say expressly what statute of limitations supplies 
the relevant limitations period, pointing to several different statutes that they say could apply. 
However, they say that even under the most generous of these statutes (which provides for a five-
year limitations period), the action is time-barred. 
 
The fourth cause of action implicated by the MSA is for ejectment. This cause of action seeks an order 
from the Court ejecting Defendants from possessing and withholding property from the Plaintiffs; 
specifically, from possessing and withholding the property that is supposedly encumbered by the 
2005 Easement Agreement. (1AC ¶¶ 33-34.) The Court considers that this cause of action is entirely 
derivative of the quiet title action. It appears that if the Court were to conclude that the 2005 
Easement Agreement was invalid, or had terminated or expired, then ejectment would follow as a 
matter of course, but if the Court were to conclude that the 2005 Easement Agreement was valid, 
then there would be no basis for ejectment. Defendants do not say expressly what statute of 
limitations supplies the relevant limitations period, pointing to several different statutes that they say 
could apply. However, they say that even under the most generous of these statutes (which provides 
for a five-year limitations period), the action is time-barred. 
 
The fifth cause of action implicated by the MSA is for injunctive relief. Strictly speaking, an injunction 
is a remedy, not a cause of action. (E.g., Ivanoff v. Bank of America, N.A. (2017) 9 Cal.App.5th 719, 
734.) In any event, even if this is a separate cause of action, it is entirely derivative of the first cause of 
action; that is, its resolution rests on the Court’s determination of the validity of the 2005 Easement 
Agreement. (1AC ¶¶ 36-38.) Defendants do not say expressly what statute of limitations supplies the 
relevant limitations period, pointing to several different statutes that they say could apply. However, 
they say that even under the most generous of these statutes (which provides for a five-year 
limitations period), the action is time-barred. 
 
The complaint in this matter was filed on December 15, 2021, and so if any of the above-described 
causes of action accrued before December 15, 2016, such cause of action would be time-barred. 
 
Analysis of Statute of Limitations 
 
Plaintiffs’ Contention that the Limitations Period Never Runs Against an Owner in Possession 
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Plaintiffs argue that the five causes of action implicated by the MSA cannot be time-barred. Plaintiffs 
say that the limitations period cannot run against a landowner in possession and that they are indeed 
such an owner in possession. 
 
Supporting this assertion, Plaintiffs cite two older cases: Muktarian v. Barmby (1965) 63 Cal.2d 558 
and Secret Valley Land Co. v. Perry (1921) 187 Cal. 420. 
 
In its very short opinion in Muktarian, our Supreme Court restated the general rule that “[s]ince there 
is no statute of limitations governing quiet title actions as such, it is ordinarily necessary to refer to 
the underlying theory of relief to determine which statute applies.” (Id. at p. 560.) The Court then said 
that “[i]n the present case, however, it is unnecessary to determine which statute would otherwise 
apply, for no statute of limitations runs against a plaintiff seeking to quiet title while he is in 
possession of the property.” (Id. at p. 560.) But the opinion’s reasoning for reaching that conclusion is 
critical: “[i]n many instances, one in possession would not know of dormant adverse claims of persons 
not in possession.” (Id.) Justice Traynor continued: “Moreover, even if, as here, the party in 
possession knows of such a potential claimant, there is no reason to put him to the expense and 
inconvenience of litigation until such a claim is pressed against him.” (Id. at pp. 560-561.)  
 
The reasoning relied upon by Muktarian to reach its conclusion starkly distinguishes it from this case. 
This case does not involve a “dormant adverse claim,” and it does not involve a claim that has not 
been pressed against Plaintiffs. To the contrary, Plaintiffs concede that they were aware of the 
adverse claim (in the form of the easement) as of November 14, 2013, the date they purchased their 
property. (Plaintiffs’ Response to Defendants’ Separate Statement (“PRSSUMF” nos. 6-7; no. 46; FAC 
¶ 12.) And there does not appear to be a dispute that Defendants were exercising at least some of 
their rights under the easement during the time Plaintiffs and Defendants have owned adjacent 
properties. Accordingly, the undisputed evidence shows that this was not a “dormant” claim or a 
claim that was not pressed against Plaintiffs until recently. 
 
Examination of the cases cited by Muktarian bolsters the Court’s conclusion. Muktarian cites two 
cases in support of the assertion that “no statute of limitations runs against a plaintiff seeking to quiet 
title while he is in possession of the property.” First, it cites Smith v. Matthews (1889) 81 Cal. 120, 
121. Second, it cites Faria v. Bettencourt (1929) 100 Cal.App. 49, 51-52. 
 
In Smith, the deed accidentally conveyed more land than was intended. But the accidental grantors 
remained wholly in possession of that land. The accidental grantee never took possession, never 
claimed to own the land, and otherwise never took any action consistent with claiming to have any 
interest in the land. (Id. at p. 121.) As discussed above, that is dissimilar to the facts here. Indeed, in 
Smith, while a statute of limitations defense was never considered by any court, the Supreme Court 
suggested that such a defense might have been viable, even under the facts described above: “it 
would have been much better if counsel for appellants had set up the facts and allowed the 
defendant to plead the statute of limitations.” (Id. at pp. 121-122.) Even under the facts in Smith, 
which fit much better with the reasoning of Muktarian (i.e., a “dormant” claim that was “not pressed 
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against plaintiffs”), a statute of limitations defense might have been viable. 
 
In Faria, plaintiff sued to quiet title to real property. When plaintiff became engaged to the 
defendant’s daughter in 1911, defendant promised to convey the land at issue (a portion of the larger 
parcel that defendant already owned; in effect, defendant was subdividing his land and conveying a 
portion to plaintiff) to plaintiff. (Id. at p. 50.) Defendant marked off the land with a fence, and plaintiff 
built a house on the land. (Id.) Plaintiff and his wife (defendant’s daughter) lived there for four years, 
after which they rented it out. (Id.) After plaintiff and defendant’s daughter were divorced many years 
later, defendant sought to retake the land, and plaintiff sued for quiet title, prevailing in the trial 
court. 
 
Aside from repeating the general rule stated in Muktarian, Faria does not discuss the application of 
the statute of limitations, but no mention is made of the defendant making an adverse claim against 
plaintiff’s possession of the land in question. Rather, all parties appeared to have acted consistent 
with a universal belief that plaintiff owned the land the entire time. Again, this is distinguishable from 
the case presently confronting the Court. 
 
In Secret Valley, plaintiff Secret Valley Land Co. obtained a judgment in the quiet title action. (Id. at p. 
421.) Secret Valley was mostly concerned with the equitable doctrine of laches, which distinguishes it 
from this case. (See, e.g., id. at pp. 423-425.) But to the extent it does discuss a statutory limitations 
period, the Court considers it is much the same as Muktarian, Smith, and Faria, in that the Court 
reads it to stand for, at most, the proposition that the limitations period does not run against a 
landowner in possession so long as the landowner is unaware of an adverse claim. (Id. at p. 426.) 
Indeed, Secret Valley specifically says that “[a] mere claim of title … unaccompanied by adverse 
holding, will not start the statute.” (Id. [emphasis added]) This passage suggests that when there is an 
adverse holding—as the undisputed facts show was the case here—the statute does start.  
 
Indeed, in explaining the so-called Muktarian rule, a much more recent decision of our Supreme 
Court said that “an owner in undisturbed possession of land” would not have their quiet title claim 
barred by the statute of limitations. (Mayer v. L&B Real Estate (2008) 43 Cal.4th 1231, 1238.) The 
undisputed facts in this case show that Plaintiffs were not owners in “undisturbed possession” of the 
land. Defendants were acting in a way that was adverse to Plaintiffs’ full and complete ownership of 
the land in question. 
 
Muktarian is not applicable here. 
 
Discovery Rule 
 
Plaintiffs next resist application of the statute of limitations on the basis of the discovery rule. (See 
generally Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 807 [limitations period does not run 
on a claim unless and until the plaintiff has, or should have, inquiry notice of the cause of action].) 
But a careful reading of Plaintiffs’ opposition reveals that at most, the discovery rule might apply to 
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Defendants’ use of the easement, rather than the existence of the easement. Plaintiffs say explicitly:  
 

it was not until 2018 or 2019 when Plaintiffs’ [sic] were made aware of Defendants’ [sic] 
exceeding the use of the easement, and not until showing the February 7, 2020 survey 
to Defendants’ [sic] were Plaintiffs’ [sic] made aware that Defendant intended to 
disregard property lines and the terms of the 2005 easement. 

 
(Opp. 16:7-10.) 
 
The distinction between the existence of the easement and the manner in which the Defendants used 
and/or are using the easement is crucial for purposes of deciding this MSA. The MSA attacks only the 
first five causes of action in the 1AC. As outlined above, those causes of action are concerned only 
with the existence of the easement. They are not concerned with how Defendants are using their 
purported easement rights, or whether Defendants’ use of the property purportedly subject to the 
easement exceeds the scope of what the easement permits. 
 
Reviewing the 1AC and Plaintiffs’ opposition papers makes exceedingly clear that Plaintiffs’ theory of 
the case is that the easement in question is void because there was no written consent provided for 
the easement to follow the property over the course of various property sales. But Plaintiffs knew 
that the easement existed in November 2013 when they purchased their property, and they knew 
that no written assignment had occurred at that same time. The complaint was not filed until 
December 2021. None of the first five causes of action is subject to a limitations period sufficiently 
lengthy to encompass an eight year delay in filing, and Plaintiffs do not argue that any of them is. The 
discovery rule may very well apply to causes of action concerned with Defendants’ use of their 
easement rights, but the Court need not, and explicitly is not, deciding that issue here. 
 
Each of the first five causes of action contained in the 1AC is time-barred, under any possible 
limitations period that could apply. In light of this conclusion, the MSA is granted. Further, the Court 
need not, and explicitly does not, consider or rule upon the arguments the parties have made 
concerning interpreting the easement agreement, harmonizing the language in the agreement, etc. It 
suffices, for purposes of ruling on this motion, to conclude that the relevant causes of action are time-
barred.  
 
Evidentiary Matters 
 
The objections to evidence made by the parties were not relevant to the Court’s disposition of the 
MSA, and so the Court declines to rule on them. (See CCP section 437c(q).) 
 
Conclusion and Order 
 
The application of the statute(s) of limitations is ordinarily a question of fact, reserved for trial. 
However, it can become a question of law when the relevant facts are not in dispute, and only one 
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reasonable conclusion from those facts is possible. This case is such a case. The theory underlying 
each of the first five causes of action in the 1AC—the causes of action implicated by the MSA 
presently before the Court—is that the easement at issue here is invalid because there was no 
written consent to its continued existence; Plaintiffs contend that such written consent was necessary 
to transfer the easement when their property was sold. But Plaintiffs knew all the facts needed to 
assert that theory in November 2013. This case was not filed until December 2021. The first five 
causes of action are time-barred, and the MSA is granted.  
 
Defendants shall prepare an appropriate form of order, and circulate it amongst counsel for approval 
as to form in the usual way.  
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-02585 
CASE NAME:  PIERCE JR VS JERRY FAYE MOORE-PIERCE 
 *HEARING ON MOTION IN RE:  FOR JUDGMENT ON THE PLEADINGS  
FILED BY: JERRY FAYE MOORE-PIERCE , TRUSTEE OF THE PIERCE FAMILY REVOCABLE TRUST 
*TENTATIVE RULING:* 
 

Defendant Jerry Faye Moore-Pierce moves for judgment on the pleadings pursuant to Code of 
Civil Procedure section 438.  

This case was filed on December 10, 2021. Defendant’s answer was filed on January 25, 2022. 
A previous motion for judgment on the pleadings was unopposed and granted on August 17, 2022. In 
September 2022, plaintiff amended the complaint. The Court’s records reflect no answer has yet been 
filed. Defendant nevertheless moved for judgment on the pleadings. Plaintiff, after obtaining an ex 
parte extension and continuance of the hearing date, filed an opposition. No reply has been received.  

Code of Civil Procedure section 438 (f)(2) provides that a motion for judgment on the 
pleadings may only be made by a defendant if the defendant has already filed an answer to the 
complaint and the time to demur has expired. Such a motion requires meet and confer efforts 
precede filing, and that the moving party file a declaration concerning those efforts. The Court 
observes that no statutorily required declaration was filed here. 

Construing the motion as a demurrer, efforts to meet and confer with opposing counsel are 
still required. (Code Civ. Proc., § 430.41 (a).) Still, a determination that the meet and confer process 
was insufficient is not grounds to overrule or sustain a demurrer. (Code Civ. Proc., § 430.41 (a)(4).) 

The hearing on this motion is reset to April 19, 2023 at 9:00 am in this department. 
Defendant shall meet and confer with plaintiff and file a declaration by April 5th documenting the 
efforts and detailing any matters resolved (if any) by such efforts.  

It appears defendant would also like this Court to consider particular documents, not all of 
which are attached to the amended complaint. Accordingly, defendant may also use this opportunity 
to comply with the requirements of California Rules of Court, Rules 3.1113(l) and 3.1306(c), requiring 
requests for judicial notice to be made by separate document with attached exhibits. Any 
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supplemental request for judicial notice shall be filed by the same date (April 5th). 
 

  

    

10. 9:00 AM CASE NUMBER:  MSC22-00235 
CASE NAME:  GRONET VS. NGUYEN 
 *HEARING ON MOTION IN RE:  FOR LEAVE OF COURT TO FILE CROSS-COMPLAINT  
FILED BY: NGUYEN, LONG 
*TENTATIVE RULING:* 
 
Before the Court is Defendants and Prospective Cross-Complainants Long Nguyen and Tran Ta’s 

Motion for Leave to File a Cross-Complaint against Plaintiff Leigh Gronet (“Motion”).  

For the following reasons, Defendant and Cross-Complainant’s Motion is granted. The Cross-

Complaint, which was lodged concurrently with the Motion, is to be filed by close of business 

Thursday, March 30, 2023.  

Factual and Procedural Background  

Plaintiff owns and resides in real property located at 163 Lakeshore Court, Richmond, California. 

Defendants own and reside in real properly located at 162 Lakeshore Court, Richmond, California. 

Defendant’s residence is physically located directly over Plaintiff’s residence. Both residences are 

members in a home owners’ association (“HOA”). 

There apparently have been ongoing disputes between the parties for a number of years, mostly 

related to noise complaints. In September 2020, it is alleged that the HOA and Defendants entered 

into a settlement agreement relating to Defendants’ actions and the noise related thereto. Plaintiff 

maintains that Defendants have breached this settlement agreement and continue to act in a manner 

that constitutes a private nuisance. Accordingly, on February 10, 2022, Plaintiff filed her Complaint 

against Defendants asserting five causes of action: (1) Nuisance, (2) Intentional Infliction of Emotional 

Distress, (3) Negligent Infliction of Emotional Distress, (4) Negligence, and (5) Breach of the CC&R’s.  

Defendants, acting in Pro Per, filed an answer on March 10, 2022. No cross-complaint was filed at that 

time. 

Although Defendants were not represented by counsel at the time the answer was filed, Plaintiff 

contends that Defendants had counsel representing them with relation to this dispute starting in at 

least November 2021. (McLaughlin Decl., ¶9, Ex. 8.) However, after Plaintiff notified those attorneys 

that there was a possible conflict of interest in representing Defendants, that law firm withdrew from 

representing Defendants – prior to the complaint being filed in this matter. (McLaughlin Decl., ¶¶9-

10.) 

Standard  

In accordance with Code of Civil Procedure § 428.10(b), a party may file a cross-complaint asserting 
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any cause of action “arising out of the same transaction, occurrence, or series of transactions or 

occurrences as the cause brought against him.” Here, it is undisputed that the proposed cross-

complaint meets this standard. If a cross-complaint is filed before or at the same time as the answer, 

it may be done without leave of court. (CCP § 428.50(a).)  

Code of Civil Procedure § 426.50 provides:  

A party who fails to plead a cause of action subject to the requirements of this article, 

whether through oversight, inadvertence, mistake, neglect, or other cause, may apply 

to the court for leave to amend his pleading, or to file a cross-complaint, to assert 

such cause at any time during the course of the action. The court, after notice to the 

adverse party, shall grant, upon such terms as may be just to the parties, leave to 

amend the pleading, or to file the cross-complaint, to assert such cause if the party 

who failed to plead the cause acted in good faith. This subdivision shall be liberally 

construed to avoid forfeiture of causes of action. 

In interpreting this statute, the First District Court of Appeal has held that a “motion to file a cross-

complaint at any time during the course of the action must be granted unless bad faith of the moving 

party is demonstrated” and that factors “such as oversight, inadvertence, neglect, mistake or other 

cause, are insufficient grounds to deny the motion unless accompanied by bad faith.” (Silver Orgs. v. 

Frank (1990) 217 Cal.App.3d 94, 99.)  

“‘Bad faith’ is defined as ‘[t]he opposite of good faith,’ generally implying or involving actual or 

constructive fraud, or a design to mislead or deceive another, or a neglect or refusal to fulfill some 

duty or some contractual obligation, not prompted by honest mistake …, but by some interested or 

sinister motive[,] … not simply bad judgment or negligence, but rather … the conscious doing of a 

wrong because of dishonest purpose or moral obliquity; … it contemplates a state of mind 

affirmatively operating with furtive design or ill will.’” (Silver Orgs. 217 Cal.App.3d at 99 quoting Pugh 

v. See’s Candies, Inc.  (1988) 203 Cal.App.3d 743, 764.) Section 426.50 “expressly disallows” denial of 

a motion on a mere showing of neglect, inadvertence, or oversight. (Id. at 101.)  

Analysis 

Defendants/Cross-complainants assert that they “did not have the privilege of legal counsel and were 

not aware of their rights or need to assert them” at the time they filed their answer. They only 

obtained counsel to represent them in this action in September 2022. After attending mediation 

related to this matter, defense counsel determined a cross-complaint was appropriate.  

Plaintiff argues that Defendants had counsel before this matter was commenced, and was or should 

have been aware of any possible claims at the time they filed their Answer. In addition, this matter 

has been pending for over a year and the parties have “completed the bulk of written discovery.” 

(McLaughlin Decl., ¶16.) As such, she argues that allowing Defendantso file a cross-complaint at this 
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time “would result in substantial delay and would work an injustice on Plaintiff.” (Opp. at 5:19.)  

Plaintiff has not made any showing that Defendants have been acting in ‘bad faith.’ Nor is there any 

factual showing that Plaintiff will be prejudiced by allowing the filing of the cross-complaint. 

Depositions have not taken place, and there is no trial date. It is not unusual to have to perform more 

than one round of written discovery. In addition, it appears that the issues raised by the cross-

complaint substantially overlap with those of the complaint. 

Although Defendants may have had an attorney representing them prior to the filing of the complaint 

in this matter, it appears that representation lasted only a matter of days before Plaintiff notified 

defense counsel of the apparent conflict which led to their withdrawal. Plaintiff’s assumption that 

Defendants were informed of their legal rights and possible causes of action, and therefore could 

have and should have filed a substantive cross-complaint as pro per litigants, is speculation on their 

part. The fact that Defendants had a law firm send a letter noting they represented them regarding 

the dispute does not indicate that those lawyers imparted all their knowledge to the Defendants – 

and explained all their legal rights and alternatives – before withdrawing once they were made aware 

of the potential conflict of interest. There is nothing to indicate that Defendants themselves were 

aware of their potential causes of action at the time they filed their answer.  

Based on the above, Defendants/Cross-Complainants’ Motion for Leave to file the Cross-Complaint is 
granted. Plaintiff shall file the Cross-Complaint by close of business Thursday, March 30, 2023. 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC22-00267 
CASE NAME:  GAMBOA, ET AL. VS JONES 
 HEARING IN RE:  APPLICATION FOR RELIEF FROM DEFAULT  
FILED BY: GAMBOA, MARIEANA 
*TENTATIVE RULING:* 
 
Motion to set aside defendant’s default is granted. The court sets a further CMC for July 21, 2023 at 
8:30 a.m. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSN21-0861 
CASE NAME:  HICKEY & ASSOCIATES, LLC VS GOODMAN 
 *HEARING ON MOTION IN RE:  FOR ATTORNEY'S FEES  
FILED BY: HICKEY & ASSOCIATES, LLC 
*TENTATIVE RULING:* 
 
The unopposed motion for attorney’s fees and costs, as well as the motion to amend the judgment to 
reflect the fees and costs, are granted. The judgment may be amended to reflect additional fees and 
costs of $31,413.46. 
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13. 9:00 AM CASE NUMBER:  MSN21-0861 
CASE NAME:  HICKEY & ASSOCIATES, LLC VS GOODMAN 
 *HEARING ON MOTION IN RE:  TO AMEND SISTER-STATE JUDGMENT  
FILED BY: HICKEY & ASSOCIATES, LLC 
*TENTATIVE RULING:* 
 
See Line 12. 
 

 

  


